
STATE OF NORTH CAROLINA

COUNTY OF WAKE

State of North Carolina, ex reI. Roy
Cooper, Attorney General, and North
Carolina Department of Environment
and Natural Resources,

Plaintiffs,

v.

Darin M. McClure et al.

Defendants.

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

03 CVS 5617

)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFFS' MOTION FOR A
PROTECTIVE ORDER
CONCERNING THE IDENTITY
OF THE CONFIDENTIAL
INFORMANT

NOW COME the plaintiffs State of North Carolina, on relation of Roy Cooper, Attorney

General, and the Department of Environment and Natural Resources ("DENR"), and move for a

protective order barring the remaining defendants in this action, CBM Environmental Services,

Inc. and Catherine (Ross) Bateman (hereinafter "defendants"), from making any inquiry

concerning the identity of a confidential informant who revealed the defendants' unlawful

conduct that is the subject of this action, and in support whereof shows the Court:

1. At the October 9,2006 deposition of George Matthis, counsel for defendants,

Richard Tomberlin, Esq., asked the witness the name of the State's confidential informant.

2. Plaintiffs objected and instructed the witness not to answer on the grounds of

relevance and informant's privilege.

..,.). Counsel [or uefendants opined that because tIlls is a civil case, no such privilege

applies. Based on his misapprehension of the law, he interrupted the deposition and telephoned

the Court to request a ruling on the issue.



4. In response, the Court allowed the State ten days in which to brief the issue.

5. Defendants have not identified a compelling need for the identity of the informant.

In fact, the identity of the informant is immaterial and irrelevant to defendants' defense.

6. The balance of interests in this matter tips sharply in favor of protecting from

disclosure the identity of the confidential informant.

WHEREFORE the plaintiffs respectfully request that the Court enter an order barring

defendants from making any inquiry into the identity of the confidential informant.

This the 19th day of October, 2006.

ROY COOPER
Attorney General

\
K. D. Stu~is j
Assistant~ General
North Carolina Department of Justice
Post Office Box 629
Raleigh, NC 27602
Tel. 919/716.6000

Attorney for the State

Kimberly W. Duffley
Assistant Attorney General
N.C. State Bar No. 21287

North Carotina Department of Justice
Environmental Division
Post Office Box 629

Raleigh, North Carolina 27602-0629
(919) 716-6600
Attorney for the Department of Environment
and Natural and Resources
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MEMORANDUM IN SUPPORT
OF PLAINTIFFS' MOTION
FOR A PROTECTIVE ORDER
CONCERNING THE IDENTITY
OF THE CONFIDENTIAL
INFORMANT

NOW COME the State of North Carolina, on relation of Roy Cooper, Attorney General,

and the Department of Environment and Natural Resources ("DENR"), and submit this

memorandum in support of their motion for a protective order barring the remaining defendants

in this action, CBM Environmental Services, Inc. and Catherine Bateman (formerly Ross)

(hereinafter "defendants"), from making any inquiry concerning the identity of a confidential

informant who revealed the defendants' unlawful conduct to the State.

FACTUAL BACKGROUND

Prior to this litigation, two persons provided to DENR a copy of a mass email

disseminated by former defendant North Carolina Environmental Service Providers Association

("NCESPA"), exhorting environmental service providers, in thinly veiled terms, to submit rigged

bids to plaintiffDENR for two State-lead contracts [or the cleanup ofleaking underground

storage tanks. One ofthe persons anonymously dropped off a copy of the email, and the other

forwarded it by email to a DENR employee. The latter wished for his identity to be kept



confidential, and his identity has been kept confidential. (Exhibit 1: Ryals Affidavit.) Other than

stating that he had received some communications that made him uncomfortable, the act of

forwarding the email was the full extent of the confidential informant's communication with the

State of North Carolina concerning the substance ofthe matters in issue. (Exhibit 1: Ryals

Affidavit.)

Defendants admit to their intimate knowledge of the substance of the NCESPA email

forwarded to DENR. Defendant Bateman actively participated in drafting and approving it for

broadcast by NCESPA. (Exhibit 2: Exhibit 2A to Caddell Deposition; Exhibit 3: Deposition of

Bateman, pp. 116-139 and Plaintiffs' Exhibits 27,29, and 30 appended thereto.)

At the October 9, 2006 deposition of George Matthis, defendants' attorney Richard

Tomberlin, Esq. repeatedly asked Mr. Matthis the name of the confidential informant. (See

Exhibit 4: Matthis Deposition, partial transcript I, p. 1; Exhibit 5: Matthis Deposition, partial

transcript II, p. 1.) Plaintiffs objected and instructed the witness not to answer. (Exhibit 4:

Matthis Deposition, partial transcript I, p. 1; Exhibit 5: Matthis Deposition, partial transcript II, p.

1.) Counsel for defendants opined - incorrectly - that because this is a civil case, the privilege is

not available. (Exhibit 4: Matthis Deposition, partial transcript I, p. 1.) Based on his

misapprehension of the law, counsel for defendants interrupted his deposition of Mr. Matthis and

telephoned the Court to request a ruling on the issue. (Exhibit 5: Matthis Deposition, partial

transcript II, p. 12.)
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ARGUMENT

I. DEFENDANTS CANNOT OVERCOME THE PRIVILEGE PROTECTING
FROM DISCLOSURE THE IDENTITY OF THE CONFIDENTIAL
INFORMANT.

A. The Standard of Review

In support of a motion for a protective order, the movant must show "good cause."

N.C.G.S. § lA-I, Rule 26(c). "Good cause" encompasses protection of communications within

the recognized privileges. See Rule 26(b)(1) ("Parties may obtain discovery regarding any

matter, not privileged, which is relevant...") Moreover, a person seeking disclosure of the

identity of a confidential informant must show that his access to the information "is essential to a

balanced measure of the issues and the fair administration of justice" and that his need for the

information outweighs the government's interest in maintaining its confidentiality. 1638 E. 2nd

Street, 993 F. 2d 773, 774 (10th Cir. 1993).

B. The Privilege Properly Applies Here

North Carolina has long recognized the confidential informant privilege. Brandis and

Broun, North Carolina Evidence (6th Ed. 2004), § 125, n. 16; see, M., State v. Gaither, 148

N.C. App. 534,559 S.E.2d 212 (2002). What is called the "confidential informant privilege" is

in fact the government's privilege:

'to refuse to disclose the identity of a person who has furnished information relating to an
investigation of a possible violation oflaw.' Hoffman v. Reali, 973 F.2d 980, 987 (1st
Cir. 1992). 'The underlying concern ofthe doctrine is the common-sense notion that
individuals who offer their assistance to a government investigation may later be targeted
for reprisal from those upset by the investigation.' Dole v. Local 1942. IBEW, 870 F.2d
368, 372 (7th Cir. 1989).The government is entitled to assert the privilege without
showing that reprisal or retaliation is likely. Id.

1638 E. 2nd Street, 993 F. 2d at 774-75.
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In criminal cases the privilege will yield "when the identification of the infonnant or of a

communication [trom an infonnant] is essential to a balanced measure of the issues and the fair

administration of justice. The party opposing the privilege may overcome it upon showing his

need for the infonnation outweighs the government's entitlement to the privilege." Id. at 774

(citations omitted) (emphasis added).

The privilege is also applicable in civil cases. Id.; United States v. One 1986 Chevrolet

Van, 927 F.2d 39, 43 (1st Cif. 1991); Socialist Workers Party v. Attorney General, 565 F.2d 19

(2nd Cir. 1977); Wirtz v. Continental Finance and Loan Co., 326 F.2d 561 (5th Cir. 1964);

Holman v. Cayce, 873 F.2d 944 (6th Cir. 1989);Hampton v. Hanrahan, 600 F. 2d 600, 635-39

(7th Cir. 1979), rev'd on other grounds, 446 U.S. 754 (1980); Westinghouse Electric Corporation

v. Burlington, 351 F. 2d 762 (D.C. Cir. 1965). As the court in Westinghouse held, "The policies

behind the [confidential infonnant] privilege and its exceptions extend to civil as well as criminal

cases. . . . There is no logical reason to set up two different sets of privileges, one for civil and

one for criminal cases." Id., 351 F. 2d at 769.

Rule 501 of the North Carolina Rules of Evidence, G.S. § 8C-1, Rule 501, applies to both

civil and criminal proceedings, and incorporates "the law of this State" on privileges, including

common law, into the evidence rules. The confidential infonnant privilege "is an ancient

doctrine with its roots in the English common law." Socialist Workers Party, supra, 565 F. 2d at

22. "[T]here is substantial authority that the strength of the privilege is greater in civil1itigation

than in crimina!." Id. (citations omitted); Holman, supra, 873 F. 2d at 946. This is because the

constitutional guarantees assured to criminal defendants are inapplicable in civil cases. 1638E.

2nd Street, supra, 993 F. 2d at 774.
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Thus, where a claim of privilege has been raised in a civil action,I the person seeking to

overcome it has the "burden to establish a clear need and relevance before he could force the

state, over its objection, to reveal the informers' identities and further particulars as to the

information they had provided." Hoffman, supra, 973 F. 2d at 987. Factors to consider include

whether the parties' evidence "contradict on material facts that the informant could clarify," and

whether the defendant "offers no defense on the merits." State v. Valladares, 165N.C. App. 598,

606,599 S.E.2d 79,85-86, appeal dism.. rev. denied, 359 N.C. 196,608 S.E.2d 66 (2004).

B. Defendants Do Not Need the Identitv ofthe Confidential Informant for Any
Legitimate Purpose in This Action.

At the deposition in which this issue arose, and in the conference call with the Court in

which defendants sought a ruling on this issue, defendants did not articulate any reason - much

less a substantial reason - why they need to know the identity of the confidential informant, nor

did they make any showing of the relevance of this information to their defense. At this point

I Both DENR and the Department of Justice may properly assert the privilege. First,
both are governmental entities that, in different respects, may enforce violations ofG.S. §§ 75-1,
75-1.1. and 75-2. DENR may bring a civil enforcement action in its proprietary capacity, G.S. §
75-16, and the Department of Justice may bring both civil and criminal proceedings on behalf of
the public interest, G.S. §§ 75-13 through 75-15. DENR's right of enforcement is further
bolstered by G.S. § 133-28which expressly provides a right of action to "[a]ny governmental
agency entering into a contract which is or has been the subject of a conspiracy prohibited by
G.S. § 75-1 or 75-2..."

And second, the privilege is not limited to a communication to a law enforcement officer,
and may properly be invoked by an administrative officer charged with the duty of ensuring that
government property or some other government purpose is protected. Belfeuil v. Waushara
County, 675 SF. Supp. 459 (E.D. Wise. 1987) (county board supervisor infonned of misconduct
by sheriffs department); M v. Board of Education, 77 F.R.D. 463 (S.D. 11.1978) (high school
assistant principal informed of student's drug possession and dealing in school). Thus, as state
agencies with differing but overlapping responsibilities for the integrity of the bidding process
for projects funded by the UST Trust Fund, and for protecting the Trust Fund from fraud, both
plaintiffs may also properly assert the public interest in maintaining the confidentiality of the
informant's identity.
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plaintiffs are unable to address whatever claims on those points defendants may hereafter assert.

Therefore, plaintiffs will instead address the overall posture of this case and the insignificance of

the confidential infonnant's identity in light ofthat posture.

Because the core facts of defendants' intimate involvement in the conduct relating to the

infonnant's communication are uncontroverted, the identity ofthe confidential infonnant is

irrelevant to the defense in this action. The uncontroverted facts include: (1) defendant

Bateman's participation in the drafting and approval of the NCESPA broadcast emails urging

environmental service providers, in thinly veiled tenns, to submit NCESPA rates plus 20 percent

in their bids (Exhibit 2: Exhibit 2A to Caddell Deposition; Exhibit 3: Bateman Deposition, pp.

116-139 and Plaintiffs Exhibits 27, 29 and 30), and (2) defendant Bateman's exchange of emails

with fonner defendant Keith Anthony and others, in which Bateman and Anthony signaled their

agreement with the plan spearheaded by McClure to submit the NCESPA rates to DENR.

(Exhibit 3: Bateman Deposition, pp. 143-144 and Plaintiffs Exhibit 34 (Bateman: "I am going to

send the NCESPA rates plus 20% under separate cover." Anthony: ". . .I too am submitting the

NCESPA rates plus 20%.")) Those rates were identical to the rates that fonner defendant

McClure had previously stated, in an email to Bateman, Anthony and others, that his finn was

going to bid. (Exhibit 3: Bateman Deposition, pp. 134-137and Plaintiffs Exhibit 30, at Bates

Stamp pp. CBM 1441-1442 ("We are going to submit and include a statement that these are the

rates researched by NCESPA and that is It.") )

Thus, instead of the usual focus in law enforcement litigation on proving the facts of who

did what and when, the issues in this case relating to the confidential infonnant's communication

are essentially legal questions of how to characterize the defendants' undisputed conduct, which
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theseremainingtwo defendantscontinueto argueconstitutes"petitioning" of thegovernment

that is protected by the First Amendment. In these circumstances, the identity of the confidential

informant has no bearing on facts needed for the defense in this action. As in Valladares, "[t]his

[is] not a close case in which the informant's testimony would clarify key differences in the

evidence." Id.

Confirming that defendants are not motivated here by a legitimate need for evidence in

this proceeding, it is telling that at the Matthis deposition, and otherwise in discovery, defendants

have made no effort to obtain the substance of the ofthe confidential informant's

communication. See Westinghouse, supra, 351 F. 2d at 768 (the substance of a confidential

informant's communication is discoverable where it does not tend to reveal informant's identity).

Even if they had, that basis is moot because the substance of the communication is before the

Court and defendants: it was simply a forwarded copy ofthe now well-known broadcast email

exhorting fellow environmental service providers, in thinly veiled terms, to rig bids for the State-

lead contracts. (Exhibit 1: Ryals Affidavit ~4 and attachment thereto; see Exhibit 3: Plaintiffs

Exhibit 29.) Defendants are already well familiar with the substance of that communication, it

having been drafted with defendant Bateman's participation and expressly approved by her for

broadcast by NCESPA, and it adds nothing to defendants' ability to make a defense in this case.

As there is no apparent legitimate - much less compelling - need for defendants to

discover the confidential informant's identity, the balance of interests in this case weighs heavily

in favor of maintaining its confidentiality.

II. EVEN IN THE ABSENCE OF THE CONFIDENTIAL INFORMANT
PRIVILEGE, THE BALANCE OF EQUITIES WEIGHS AGAINST
DISCLOSURE OF THE INFORMANT'S IDENTITY.
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Civil discovery must comport with the requirements of Rule 26 of the North Carolina

Rules of Civil Procedure. See Gill v. Gulfstream Park Racing Association. Inc., 399 F. 3d 391,

400 (1st Cif. 2005) (applying Rule 26 of the Federal Rules of Civil Procedure). Under Rule 26,

the court must balance the burden of proposed discovery against the likely benefit. Willis v.

Duke Power Co., 291 N.C. 19, 34,229 S.E.2d 191,200 (1976); Rule 26(b)(1). In addition, "for

good cause shown, the judge of the court in which the action is pending may make any order

which justice requires to protect a party or person from unreasonable annoyance, embarrassment,

oppression, or undue burden or expense, including. . . that certain matters not be inquired into..."

N.C.G.S. § lA-I, Rule 26(c)(emphasis added); Fallis v. Watauga Medical Center. Inc., 132 N.C.

App. 43, 510 S.E. 2d 199 (1999).

"Good cause" for entry of a protective order within the meaning of Rule 26(c) includes

the public interest in encouraging the confidential revelation of fraud on the public fisc and in

protecting the integrity of bidding for public contracts, as well as the confidentiality and privacy

rights of tipsters and their legitimate desire to be safe from retaliation. See Gill, supra, 399 F. 3d

at 402-03; see also In re Investigation, 30 N.C. App. 585,227 S.E. 2d 645 (1976) (upholding a

protective order under court's inherent power to safeguard the right of privacy in a pre-suit

investigation). Thus, in a civil action, the party who wishes to discover the identity of a

confidential informant must overcome these significant public and private interests with a

substantial showing that the information is not only relevant but also essential to a fair

determination of the case. In this case, the public interests, and the privacy and confidentiality

interests of the confidential informant, far outweigh the defendants' uniustified desire to know
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the identity of the confidential infonnant who, along with the anonymous infonnant, first

revealed the unlawful conduct that is the subject ofthis action.

That is, even in instances where the confidential infonnant privilege has been held not to

apply, courts have nonetheless refused to allow disclosure of a confidential infonnant's identity.

In Gill, the infonnant's tip was communicated to a private watch dog group devoted to assuring

the integrity of thoroughbred racing. 399 F. 3d at 393-94. The private group then shared this

infonnation with the governmental entity charged by law with assuring the integrity of

thoroughbred racing. Id. at 395. The court held that the privilege was not applicable because the

tipster's communication was not made to a government agency, but also ruled that under Rule 26

the same public interest concerns and privacy and confidentiality interests inherent in the

privilege should be balanced by the trial court on remand against the claimed need for the

infonnation. Id. at 402-03.

Here, a straightforward application of Rule 26 to the facts of this case reinforces the

already finn conclusion that defendants' unjustified desire to obtain the identity of the

confidential infonnant - infonnation that is immaterial and irrelevant to their defense - is far

outweighed by the public and private interests in maintaining the confidentiality of that

infonnation.

CONCLUSION

Defendants have no legitimate need for the identity of the confidential infonnant. Their

interest in obtaining that information is far outweighed by the public interest, including the

interests of the plaintiffs and those ofthe confidential informant, that overwhelmingly favor

maintaining its confidentiality.
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This the 19th day of October, 2006.

ROY COOPER

Attorney General

~
K. D. Sturgi'
Assistant Atto~eneral
North Carolina Department of Justice
Consumer Protection!Antitrust Division
Post Office Box 629
Raleigh, NC 27602
Tel. 919/716.6000

Attorneyfor the State of North Carolina

K
Kimberly W. Duffley
Assistant Attorney General
N.C. State Bar No. 21287
North Carolina Department of Justice
Environmental Division
Post Office Box 629

Raleigh, North Carolina 27602-0629
(919) 716-6600
Attorneyfor the Department of Environment
and Natural and Resources
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CERTIFICATE OF SERVICE

I hereby certify that on this date the Plaintiffs' Motion for a Protective Order
Concerning the Identity of the Confidential Informant and Memorandum in Support of
Plaintiffs' Motion for a Protective Order Concerning the Identity of the Confidential
Informant, and the exhibits appended thereto, were served by depositing same in the U.S. Mail,
first class postage prepaid, addressed to:

Richard H. Tomberlin, Esq.
301 South McDowell Street, Suite 1210
Charlotte, North Carolina 28204
Counsel for Defendants Catherine A. Ross
and CBM Environmental Services, Inc.

This the 19thday of October, 2006.
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